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Bef ore Wal ters, Chapnan and Bucher, Adm nistrative Trademark
Judges.

Qpi nion by Walters, Adm nistrative Trademark Judge:
Compunitix, Inc. has filed an application to register
the mark M NUET on the Principal Register for “nultiple
point control units for multinedia, audio or video
conferenci ng, nanely conferencing bridges,” in International

Cass 9.1

! Serial No. 75373093, filed Cctober 14, 1997, based on an all egation of
a bona fide intention to use the mark i n conmerce.
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The Trademark Exam ning Attorney has issued a final
refusal to register under Section 2(d) of the Trademark Act,
15 U.S.C. 1052(d), on the ground that applicant’s mark so
resenbles the mark M NUET, previously registered for
“conputer software, nanely, a communications programto
automatically distribute calls,”? that, if used on or in
connection with applicant’s goods, it would be likely to
cause confusion or m stake or to deceive.

Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, but an oral hearing
was not requested. W affirmthe refusal to register.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the |ikelihood of
confusion issue. See Inre E. |I. du Pont de Nenours & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). See also, Inre
Maj estic Distilling Conpany, Inc., 315 F.3d 1311, 65 USPQRd
1201 (Fed. G r. 2003). 1In considering the evidence of
record on these factors, we keep in mnd that “[t]he
fundanental i1inquiry nandated by Section 2(d) goes to the
cumul ative effect of differences in the essenti al
characteristics of the goods and differences in the marks.”

Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

2 Registration No. 2,263,615 issued July 20, 1999, to Cintech Tel e-
Managenent Systens, Inc.
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1098, 192 USPQ 24, 29 (CCPA 1976). See, Inre Dixie
Restaurants Inc., 105 F.3d 1405, 41 USP@d 1531 (Fed. GCir
1997); and In re Azteca Restaurant Enterprises, Inc., 50
USPQ2d 1209 (TTAB 1999) and the cases cited therein.

The marks in this case are identical. It is well
establ i shed that when the nmarks at issue are the sanme or
nearly so, the goods in question do not have to be identical
to find that confusion is likely. As we stated in Inre
Concordi a International Forwarding Corp., 222 USPQ 352, 356
(TTAB 1983), “...the greater the degree of simlarity in the
mar ks, the | esser the degree of simlarity that is required
of the products or services on which they are being used in
order to support a holding of likelihood of confusion.” It
is sufficient that the goods are related in sonme manner and
that their character or the circunstances surrounding their
mar keting are such that they are likely to be encountered by
the sanme people in situations that would give rise to the
m st aken belief that the producer was the sane. Inre
I nternational Tel ephone and Tel egraph Corp., 197 USPQ 910
(TTAB 1978).

Regar di ng the goods, the Exam ning Attorney contends
that both marks are used to identify tel ecomunications
devices; that both identifications of goods are broadly
worded with no Iimtations and, therefore, the channels of

trade are the sane; that, even if the purchasers of the
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respective products are sophisticated, such purchasers are
not immune from trademark confusion.

In support of his position, the Exam ning Attorney
subm tted copies of another registration owned by applicant
and two third-party registrations. The identification of
goods in Registration No. 2,355,738, owned by this applicant
for the mark CONTEXSPAN, is “tel ecommunication hardware and
software for |inking bridges for conferencing.”

One of the third-party registrations submtted by the
Exam ning Attorney, No. 2,085,869 includes inits
identification of goods: “..video, audio and rel ated
equi pnment in the areas of tel econmunications, nanely, anal og
codecs, ...PC-screen projectors, caneras, m crophones, video
cards, video nonitors, ..nultipoint video and audio
conference bridges, and anal og and digital voice, data,

i mge, and video switches.” The identification of goods in
the other third-party registration, No. 2,469,125, is

“tel ecommuni cati ons hardware, nanely, tel ephones that
operate using a connectionl ess protocol, power supplies for
such tel ephones, conference bridges, adapters for tel ephones
and facsimle machines that convert a connectionless

protocol to anal og transm ssion, and software for cal

processing, voice mail, and calling features, nanely, cal
hold, call wait, call forward, and conference.” (Enphasis
added.)
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Applicant begins its argunent that the goods are
different with the assunption that the regi strant’s goods
are limted to “software for phone calls by general
custoners in hones, buildings, etc. since there is no
i ndi cation of any specific market channel.” Applicant
contends that its products, on the other hand, are directed
to “corporations having enough enpl oyees to purchase a
dedi cated conferencing bridge so they do not have to utilize
conferencing services offered by conpani es such as AT&T or
MClI.” (Brief, p. 3.) Applicant states that its goods apply
only to nore than two-party calls; that its units are
expensi ve, costing approxi mtely $50, 000 api ece; that the
trade channels for its goods and the registrant’s goods are
di fferent because applicant sells only to end-users through
direct sales by a sales person, whereas registrant’s
custoners purchase the software on disk; and that the
purchasers of applicant’s goods are know edgeabl e,
sophi sticated purchasers, usually wth engineering
bachel or’ s degrees or higher degrees. Applicant notes that
t he purchasers of applicant’s goods are not the users who
make the phone calls; and that “[t] he software associ ated
wWith the registration is for the purpose of distributing
calls[,] [that] ‘distributing’ neans ‘to spread out[,]’

[ whereas applicant’s] goods are for the purpose of bringing
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together three or nore parties to a tel ephone or video
call.” (Brief, pp. 4-5.)

The question of |ikelihood of confusion nust be
determ ned based on an anal ysis of the goods or services
recited in applicant’s application vis-a-vis the goods or
services recited in the registration, rather than what the
evi dence shows the goods or services actually are. Canadi an
| mperial Bank v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQd
1813, 1815 (Fed. Cir. 1987). See al so, Cctocom Systens,
Inc. v. Houston Conputer Services, Inc., 918 F.2d 937, 16
UsP2d 1783 (Fed. Cir. 1992); and The Chicago Corp. v. North
Aneri can Chicago Corp., 20 USPQ2d 1715 (TTAB 1991).

Applicant’s own prior registration contains both
har dware and software for |inking bridges for conferencing.
The identification of goods in the cited registration
contains no limtations and, thus, contrary to applicant’s
assunptions and contentions, registrant’s software i s not
limted to distributing two-party calls, nor is it limted
to being dissem nated on di skettes to individual end-users.
Rat her, the broad identification of goods in the
regi stration enconpasses all types of conputer software for
automatically distributing calls, froma | owend basic
product to expensive software. W see fromapplicant’s own
prior registration that |inking bridges for conferencing

i nvol ves both hardware and software. W find this record
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sufficient to conclude that the products are sufficiently
related that, if identified by identical marks, confusion as
to source is likely.

Mor eover, the broad identifications of goods in both
the application and the cited registration nmeans that both
products are distributed through all nornal trade channels
for such products to all usual purchasers thereof, and there
is likely to be overlap. The fact that sone set of
purchasers of both applicant’s and registrant’s products may
be know edgeabl e, sophisticated purchasers does not nean
that they are immune fromtrademark confusion

Therefore, we conclude that in view of the identity of
the marks herein, their contenporaneous use on the rel ated
goods involved in this case is |likely to cause confusion as
to the source or sponsorship of such goods.

Furt her, applicant, as the newconer, has both the
opportunity and the obligation to avoid confusion. Wile we
have no doubt in this case, we point out that we are
obligated to resol ve any doubt that confusion is likely in
favor of the registrant. See J & J Snack Foods Corp. V.
McDonal d’s Corp., 932 F.2d 1460, 18 USPQ2d 1889 (Fed. Cir
1991); and In re Hyper Shoppes (Chio), Inc., 837 F.2d 463, 6
USPQ2d 1025 (Fed Cir. 1988).

Deci sion: The refusal under Section 2(d) of the Act is

af firned.



